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enlisted in the United States Navy and been sent to League Island from which 
place he deserted and returned home, where he was put at work in a cotton 
factory by his father. While thus at work he was arrested by order of the 
navy department and the father brings habeas corpus. Held, where a minor 
between the ages of 14 and 18 years, without the consent of his father, then 
living, enlisted in the navy and received the usual pay from the date of his 
enlistment until after he deserted, was arrested and detained as a deserter, he 
could not be discharged from custody of the naval authorities on a writ of 
habeas corpus sued out by his father, though the latter was entitled to demand 
his son's discharge from the navy as soon as he had answered and satisfied 
the charges for desertion then pending against him. United States v. Reaves 
(1903), — C. C. A. 5th Circ. — 126 Fed. Rep. 127. 

The following statutes are involved, Rev. Stat. Sec. 1419, [U. S. Comp. 
St. 1901, p. 1007] that minors between the ages of 14 and 18 years shall not 
be enlisted for naval service without the consent of their parents or guardians; 
Sec. 1420, that no minor under the age of 14 shall be enlisted in the naval 
service; Sec. 1624, that the U. S. Navy shall be governed by the articles of 
war. Art. 8. Such punishment as a court martial may adjudge may be 
inflicted on any person in the navy. This case presents the question which 
authority, parental or governmental, shall be entitled to the control of a minor 
who without the consent of the parent has enlisted in the naval service and 
deserted, when the parent as soon as practicable after he discovers the where- 
abouts of his son, asserts his authority, and when upon the arrest of the son 
as a deserter seeks by habeas corpus to regain control of him, thus defeating 
the right of the government to punish the boy as a deserter. For a time the 
courts were at variance upon this question, but it was settled in Morrissey's 
Case, 137 U. S. 157, that such enlistment is good as to the minor and voidable 
only at the instance of the parent or guaidian. In Grimley's Case, 137 U. S. 
147, Grimley sued out the writ while imprisoned asking his discharge on the 
ground of illegal enlistment, which was denied. In Kaufman's Case, 41 Fed. 
Rep. 876, it was held if he be in the service and take pay as a soldier whether 
he be properly enlisted or not, if he desert he is liable to be tried and pun- 
ished by court martial. In Miller's Case, 114 Fed. Rep. 838, discharge at the 
suit of the parents is refused because the minor had assumed the duties of a 
soldier and hence is amenable to the law. The present case is distinguisha- 
ble in some respects from all these cases, and from the last in that charges 
had not been preferred by the navy department when the father brought 
habeas corpus. Without questioning the validity of the decision it is difficult 
to see how a contract relation, entered into by one incapable of contracting in 
this respect by the statute, and whose contracts in so many other respects 
are voidable at his option can be made the basis of a status that is enforced 
against an innocent party, the parent, who had never authorized the enlist- 
ment. Why should not the parent's disaffirmance of the act when the oppor- 
tunity offered render the enlistment void ab initio? The decision, however, 
is placed upon the ground that jurisdiction of the naval courts having fully 
attached the naval authorities are entitled to the custody of the minor not- 
withstanding the enlistment was without the consent of the father and void- 
able at his demand. 

Rbal Property— Rui,b in Sheuby's Cask- Wills. —A father by will 
devised certain premises to his son William "to have and to hold said land 
during the term of his natural life. The fee of the land to pass to his heirs, 
at his death or at any time before when he shall sell or incumber said land in 
any manner different than he shall receive it. The intention being to give 
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him a life estate therein without the power to sell or disposed it." William 
executed a deed to the defendant purporting to convey the fee and subse- 
quently brought this action to set aside the deed, Held, that the deed so far 
as it affected the title but without impairing the covenants beset aside. Albin 
v. Partnele (1904), — Neb. — , 98 N. W. Rep. 29. 

It is the universal holding both in England and in this country where the 
rule in Shelley's case has not been abolished by statute that the use of the 
word "heirs" in a testament will defeat the emphatically expressed intent of 
the testator and convert that which the testator intended as a life estate into 
an estate in fee. Traverse v. Wallace, 93 Md. 507, VanGrutten v. Foxwell 
[1897], A. C. 658, Carpenter v. VanOlinger, 127 111. 42, Teal v. Richardson 
(1903), 66 N. E. Rep. 435. But the court in the principal case citing a 
Nebraska statute to the effect that all instruments creating or conveying any 
interest in real estate must be construed according to the true intent of the 
parties "so far as such intent is consistent with the rules of law," said that 
"the force of the statute is such that the employment of the tabooed word 
need njt bereave either the language of the instrument or the court constru- 
ing it of plain and ordinary common sense." Inasmuch as the rule in Shel- 
ley's case is an absolute rule of law (Tiffany thb Modern Law of Real 
Property p. 308) , and the Nebraska statute expressly requires the intent to 
he consistent with rules of law, it would seem that the court in this case 
arbitrarily abolished the'rule in Shelley's case. 

Specific Performace— Parol Contract — Part Performance. — Mrs. 
Bays, one of the defendants in this suit, was an old lady living in the state 
of Virginia. She wrote to the plaintiff, her nephew, who was then living in 
Missouri and proposed to buy a farm for his benefit on which they were to 
live together. In this letter she said, "When I am done with the farm, will 
give it to you." The plaintiff alleges that in reliance upon this promise he 
gave up his position in Missouri, came to Virginia and made improvements 
on the farm, built a fence, planted grass seed and took a wife. That he took 
this wife in order to enable him the better to perform his contract. He says 
he is ready and willing to perform and asks specific performance from the 
defendant. Held, that the clause, "When I am done with the farm, " is too 
indefinite and uncertain to support a decree for specific performance, and 
that building a fence and planting grass seed are in the ordinary course of 
husbandry and are not such improvements as would take an oral contract 
out of the statute of frauds. The court doesn't say whether taking a wife is 
in the ordinary course of husbandry or not but presumably it is. At any rate 
she was not considered an improvement on the farm. Venable & Bays v. 
Stamper (1903), — Va. — , 45 S. E. Rep. 738. 

The weight of authority supports the decision. As to certainty of contract 
the decision is supported by Gates v. Gamble, 53 Mich. 181, 18 N. W. 631; 
Mehlv. Von Der Wulbecke, 2 Lans. 267; Tiernanw. Gibney,2A Wis. 190; 
Gardner v. Watson, 13 111, 347 ; Christian & Graft Co. v. Bienville Water 
Co., 106 Ala. 124, 17 Sou. Rep. 352; Berry v. Woodbum, 107 Cal. 504,40 Pac 
Rep. 802; Grizzle v. Gaddis, 75 Ga. 350. Contra, Cochrane v. Justice Min- 
ing Co., 16 Colo. 415, 26 Pac. 780; Reynolds v. O'Niel, 26 N. J. Eq. 223. 
As to what improvements constitute part performance sufficient to take an 
oral contract out of the statute. Toe v. Toe, 3 Grant Cas. 74; Peckham v 
Baker, 8 R. I. 17; Spalding v. Conzleman, 30 Mo. 177; Eason v. Eason, 61 
Tex. 225. Contra, Wells v. Davis, 77 Tex. 636, 14 S. W. 237; Hunt v. Hayt, 
10 Colo. 278, 15 Pac. 410. 



